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Dear Members of the Honourable Tribunal: j - . 

Rc; Grand River £nterprise$ et at A'. United States of America 



m 



topniVicle^J^ 

ri^its of Indigenoiispcopl^^ 



under jntemational law. 
The Assembly of First Nations and Its Mission 

I am the present National Chief of the Assembly of First Nations. The AFN is tlie representative 
body that serves as the national voice for First Nations in Canada. The National Cliief of the 
AFN is elected by Chie& across Canada, who in turn are elected by their citizens (living on- and 
off-reserve). The Chiefs of the Assembly of First Nations meet bi-^annually to set national policy 
and direction through resolution. I am currently completing my tliird terni as the National Chief 
of the AFN, having been elected to the position in 1 997, 2003 and 2006 . I am also a proud 
member of the Sagkeeng Anishnabe First Nation^ located in Manitoba, Canada. 
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The Assembly of First Nations represents the views of First Nations both domestically and 



" i? ^ internationally in areas such as: abpS^ and treaty rights, ec(>ri0tmc dcvdoi)rri^^ 

I languages and literacy, health, hbi^injg^ social development, justicp^ taxation; land claims^, 

environment, and a whole array of issiufes that are of common concern wliich arise from time to 
time. There are over 630 First Natioxis commLinities in Canada, isbme of which occupy territory 
extending beyond tlie political bordersV The Haudenosaunee serve as one of the best examples of 
First Nations whose shared land, culture, family^ business partnerships and investments extend 
beyond the border tliat now exists bctwfi^bn Canada and the United S 
have for time immemorial. 

The Assembly of First Nations supports the United Nations Declaration on the Rights of 
Indigenous Peoples and the customary international Jaw principles it reflects. The AFN mandate 
traditionally includes advocating for the Government of Canada's adherence to international law 
standards and principles protecting the rights of Indigenous peoples. 



The recognition of Indigenous rights are owed both collectively and individually^ by all three 
NAFTA parties, meaning that they should be taken into account whenever a NAFTA arbitration 
involves First Nations investors or invesimenis. Understanding the desperate economic 
conditions that afflict the lives of so many Indigenous peoples, it should be a priority of 
government to encourage investments made by First Nations business people to help their 
communities. These investments are crucial for improving the well being of all First Nations. 

The Claimants and Their Investment in the Uiiiied States 
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1 have known Jerry Montour and other people responsible for establishing Grand River 
Enterprises Six Nations Ltd., which reniains the largest employer on the Six Njitions of tlie 
Grand River, I have personally witnessed how Mr. Montour arid his colleagues have used their 
business success to contribute to charit£ible causes that foster economic and cultural development ; : : 
in First Nations communities. I imdct&t^ that they achieved their success by creating original. 
First Nations tobacco brands designed especially for both US and Canadian markets. As 
Haudenosaunee citizens, it is understandable why they would have expec!tecbto']r^ceive treats 
V'fe:-^ gpyemment officials thal^^S^ contrary ;to, the right^^v^pdvto thc^ 

: ^ ' international law. The Haudehosaun^mve been engaged in the tobacco ti:^^ .^ .c^ r^^ ^ 

- '..v-— , ■ - ■ ; ■ , - ' ' ■ 

.■ ■' " . " ■ . 

I have reviewed relevant portions of the Memorial submitted by the claimants in this case, on 
July 7, 201 8^ and the Counter Memorial submitted by the Respondent, the Government of the 
United States of America, on December 22, 200S. 1 applaud tiie claimants for having managed 
to successfully establish their **Seneca" brand, first on-reservation and later "off-reserve" in a 
number of states. I am disappointed that they have been treated poorly, both as First Nations and 
as Canadian investors in the United States, by US state govermnent officials who have 
apparently chosen to treat other indiusuy members better than tiiey have treated tlie claimants and 
their US tobacco brands. - v ?^ 



See: Jose Antonio Brandao, Report on Trade and Tobacco Use Among the Six ■yr-^y.^y 
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I am concerned that United States has fundamentally misuhdcrstood both the basic nature of die 
claim and of its responsibilities to#irst i^ under intertiational lavw^ i^N!^ 
that tlie claimants initially launched their brand on-rescrve but^that were f^^^ 
strategy when state officials started attempting to apply their regulation to them; huttirig their 
new brand.^ The claimants then established miarkets for their "Seneca" brand in a sinisdl number 
of states, off-reservation, and when they became successful in those states, officials, chsinged the 
rules again."^ These rule changes provided a competitive advantage to direct cpmpetitprs of tlie 
claimants, none of whom were First Nations based, becaiise of the "grandfathered' - status they 
enjoyed under the rules, which made their costs lower than the claimants' costs A Instead of 
responding directly to the claimants: position, the United States of America has adoj^ied a tactic 
commonly used by opponents of First Nations rights: they argue that the claimants arc seeking 
"special treatment** rather than simple equality.* 
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^^Fair & Equitable** Treatment and International Law 

The Assembly of First Nations believes that Government officials are required, as a matter of 
international law, to honour treaty promises made by their predecessors recognizing First 5 
Nations rights. In its Counter Memorial, the United States claims that "treaties with Indian^^ 
Nations" have no force in intemationallaw, relying on an old case that itself reflects a 
Eurocentric approach to legal philosophy.^ This approach ignores the reality that we, the 
Indigenous peoples, have owned and occupied our lands, and conducted our businesses with 
each other, since time immemorial. The position advocated by the United States in this case 
should be rejected by die Tribunal because it perpetuates the same type of colonial mentality thai 
has undermined the efforts made b)r Indigenous peoples to ensure tliat their rights, to. economic, 
social and political development^ are botli recognized and implemented in countries worldwide;^ 
including the threeNAFTA partie$&^v . ..i Vr ; • . \ n^^^m--^- 



.''i'v^.'i' .it""!'': 
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At its root, all law is based upon tlfe^pr^ of good faith: The same is true for 
law, which obliges countries to act ii^^^ manner consistent with die proniises they have niacle to,: 
or for the benefit of, Indigenoiis p6op^ These rights carinbt be abrogated by lie utlilater^^ 
of a national legislature without full co^^ taking place, on a nation-to^^ 

v vwiih^he Indigenous peoples whos^^ affedtedjby any prop^ 

status. quo* mk^^^^r' - ■^ tt.,'fci-;;iv>*^r^*- v,;,yfr'':,.-../^p;^v .^ 



For it to mean anything, good faith must also work on an individual level as well As cited by 
the claimants in their Memorial, international law recognizes tliat governments should not take 
measures that will directly harm tlie interests of Indigenous peoples without first taking steps to 
consult them and take steps to mitigate that harm. It is a matter of simple good faith. If First . 
Nations business owners, such as the claimants, cannot rely upon government officials to act in a 



^ Claimants' Memorial, at paragraiDhs 66 to 70. v 
^ Claimants' Memorial, at paragrapliis 71 to 74. 

Claimants' Memorial, at paragraphs 81 to 87. 
® Respondent's Counter Memorial, ^t pages 2 to 3, 79 tp 80 & 86. 






' Respondent's Counter Memgijji^-at page 126. ' ;Sj%5SA '.:'^: ■ ■:!-:::y'm^P'^~ ''^-/^^K~: 'y-x 
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manner consistent with their domestie and inteniatipnal pbligations^^^ tcrni "fair and equitable'': 
'tieatnieHtViill-'lose any meaningfi^ ■ ''^'^^^^r'S^^ 

The Tribunal should accordingly fmd t^^^ First Nations investors who have been promised vfair 
and equitable treatment* under NAFI|^t 1105 are entitled^ have their legitimate 

expectations - based upon their rights:|§ Indigenous peoples - honoured by NAFTA governitieiit 
ofQcials. The respondent cannot be bd|rect that the Tribimal should only engage in an abstract 
exercise of determining whether a pait^^^ international rule invdlving Indigenous peoplcs'has 
achieved "the status of customary iiit^rh^ational law." 

The claimants explained in their Cotuitlr Memorial how concept of **fair and equitable 
treatment" i% itself what the United States owes to all Canadian investors^ including those from 
First Nations, under customary interna.ti6nal law,^ The principles reflected in the international 
instruments cited by both parties, concerning the protection of Indigenous peoples, reflect the 
very essence of what "fair and equitable*^ treatment should mean within the circumstances of the 
case before the Tribunal. 
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The Assembly of First Nations supports the basic principles set out in internalional instruments 
such as ILO Treaty 169, including the good faith duty to consult Indigenous peoples when 
government action threatens their rights to territory or their economic livelihood. The AFN also 
supports the principles of non-discrimination reflected in ILO Treaty 169 and many international 
human rights treaties, which entitle First Nations individuals to receive treatment no less 
favoui'able than that which a government provides to similarly situated persons. The claimants 
were entitled to expect to receive this kj^d of treatment for the business they established in the 
United States with their "Seneca" brandy and which has provided desperately needed economic - 



Conclusion 



Both the United States of Aiiiericarjan^ j^anada have had a histoi7 of making hi^-ni^ 
statements about the protection of jK\iir^ under internatishal^law; but bothhavc a le^s^an 
r ^ell^ record of making good on if^^^pbmises whcn^^^ 
While it is truly unfortunate thainciMef govenm has so far in^ieated a sign the ' * 

United Nations Declaration on theilUg^^^ 

that their officials should be free to ignore the basic principles of international law reflected in it. 
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Sincerely, 




Phil Fontaine, National Chief 
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cc. Hon. Mr. Chuck Strahl, Minister of Indian and Nor^^ 
^ Hon, Mr^ StpckWell DQy,?IviuM^ of Iriternation^ TVi^ ■^::::p-MjpM^v^::' : f.^:^.>' 

Hon. David H. Wilkins, Ambassador, United States of America 
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